
EXHIBIT A 

Cbeyond Communications. 1.LC takes exception to the following items in the Administrati e 

Law Judge s March 15, 2010 Proposed Order in Docket No. 08-0188 (the - Proposed Order"): 

Page 5 and Page 6 of the Proposed Order:  

Ubeyond summarizes its position as follows: Cbeyond is disputing charges for facilities it 
does not rcqocx| and AT&T does not provide. Specifically, there are two scenarios at issues here. 
Both invok e. at first, an EEL consisting of a UNE Loop and transport. In the first example, the 
transport portion of the EEL is a DS1. The problem arises when Cbeyond cancels the DS1 
transport portion of the EEL and aggregates a bunch of DS1 transport UNEs into one DS3 
transport UNE. In this scenario, Cbeyond asserts that the UNE loop portion of the EEL does not 
change but AT&T charges for disconnecting and reconnecting the UNE loop solely because it is  
connected  to the UNE transport being disconnected. Cbeyond asserts that it should only be 
charged for changing the transport portion of the EEL and there should be no charge for the UNE 
loop because that remains unchanged. Cbeyond also argues that it is in violation of the ICA and  
federal law for AT&T to condition disconnection of the UNE transport on disconnection of the  
UNE loop. 

The second scenario also starts with an EEL consisting of a UNE loop and transport. 
Here, though, Cbeyond merely cancels the transport portion of the EEL because it intends to 
either go through another CLEC or self-provision the transport solely because it is connected to  
the UNE transport being disconnected. Again, Cbeyond states that no charge should be assessed 
for the loop because it remains unchanged. Cbeyond also argues that it is in violation of the ICA  
and federal law for AT&T to condition disconnection of the UNE transport on disconnection of 
the UNE loop.  AT&T however charges for disconnecting and reconnecting the UNE  loop even 
though its request pertain solely to the UNE transport. It is clear that to Cbeyond that the loop 
does not change because the orders it places say that the loops should not be disconnected, the 
circuit IDs do not change and also a note is included that there is no need to test the loop because 
it is not changing. 

Apparently for internal system reasons, AT&T requires Cbeyond to submit an order to 
disconnect the entire circuit, including the UNE loop and the UNE transport, with a note that 
says, "do not disconnect the loop." ... 

*** 

In the second scenario, Cbeyond simply disconnects the transport with AT&T, keeps the 
loop, and provides AT&T the Carrier Facility Assignment ("CFA") for cross-connecting the 
existing loop to the new third-party CLEC's collocation or Cbeyond's collocation. The third-
party CLEC then provides Cbeyond the transport — essentially replacing the transport previously 
provided by AT&T -- or, where Cbeyond is collocated, Cbeyond carries the traffic to its own 
network without transport. Again, for apparently internal process reasons, AT&T insists that 
Cbeyond submit a disconnect order for the circuit entire circuit, including the UNE loop and the 
UNE transport, with a notation to not disconnect the loop. AT&T then bills Cbeyond for an 
entirely new loop. ... 



Page 7 of t he Proposed Order:  

(beyond art...ties that the interconnection twreement contains  a  price I ■ 11 ihe disconnection 
of  ntinsport, zind thit these prices 68.63 :sm .\ ice order a SI2.35 disconnection 
chaate) is contmlhml; not the price to disconnect iind then reconnect the entire I'll. (S8.63 
scr ■ icc order charge and SI 7.20 disconnection chart2,0, and then S2ti0.64 to _provision a new 

Ubeyond notes that the Connnission has addressed the requirements for LII,s or other 
UNL combinauons in several orders since 1996, including the Globalcum Order. See 
Globalcom, Inc. v. Illinois Bell Telephone Company (Ameritech Illinois), Docket 02-0365, 
Order, October 23, 2002 ("Globalcom Order") (rev?' in part, 347 III. App. 3d 592 (1st Dist. 

Page 26 of the Proposed Order:  

With respect to TA96, Cbeyond argues that the ICA codifies the legal obligations of the 
parties under that law and governs the interpretation of the ICA7, and that the Commission must 
uses TA96 and the EEL docket to interpret thc interconnection agreement. Cbeyond notes and 
disagrees with AT&T's argument that the ICA preempts all state and federal rules and laws. 
Cbeyond argues that to the extent that the Commission is required to interpret ambiguities in the 
ICA, it must do so in conformity with the federal and state law. Here, Cbeyond believes the 
Commission is presented with two opposing contract interpretations of what an "appropriate 
service request" means and what the TRRO Amendment means. Because the interpretation 
offered by AT&T and Staff creates an illegal UNE tying arrangement and violates TELRIC, the 
law compels the interpretation proposed by Cbeyond. 

Cbeyond asserts that the ICA contains specific terms for ordering and EEL and the 
subparts of EELs, and asserts that there are rates for ordering and disconnecting the separate 
unbundled network elements changing the transport portion of an EEL. Cbeyond cites to the 
specific lines in Amendment 1, Attachment A to the ICA .... 

Page 27 of the Proposed Order:  

Third, Cbeyond disagrees with Staff s interpretation of the CCC charge. Cbeyond points 
out that prior to it ordering the transport circuit between its collocation in a distant end office and 
the main distribution frame (or its equivalent) in the service wire center, no circuit between these 
two points existed. Cbeyond states that it and AT&T are in agreement that Cbeyond always 
orders CCC at the time it first orders a DS1 circuit. Therefore, Cbeyond argues, a CCC charge 
only applies after there is a separate provision of the transport facility and  no CCC charges 
should ever be assessed against Cbeyond  for rearrangements. 

Page 28 through Page 35 of the Proposed Order: 

IX. COMMISSION ANALYSIS AND CONCLUSION 

This case is about charges by AT&T under the terms of the parties' ICA for canceling a 
UNE here transport) which is combined with other UNEs.  As is so often the case, this 
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to provide sen,ice or that Al &T 	providing substandard :-,ervice to ( '1-tuvond. l'h e only 

question is how much Cheyond should pay for the sci'v ICC it orders. and receives, hom A . 1 ,1/4;,.'• 1 . ;  

inder lhe relevant portions of Ihe 	chevond has the option to order individual 
1.1Nrs: DS] loop, DS! 'Di uod D53 iDT. Roth . pirties n2 -ce . thatt\yo IC ,N provisions ,40Verll 

.th 	,Article 9 ol the IC. ,\ tind Section 6 of th e  TRO/TRR0 Amendm e nt to th e  IcA. A r ti c l e  

9, scction 9.3.14 provides thtit Chevond 	issue ippmprizite service requests' .  to obtLiin 1N1: 
combinations and section 6.1 oh -  the TRO/Tkl“) mendment to the ICA provides that Cbeyond 

shall Hve access to | 1 NE uvnhhna|k vns proN ided "the rates, terms and conditions under which  

such Scction 251 I.;Nks to he p rov id ed i nc l u d ed w ithi n  th e  ,NC's underlying . ALJeement. -  
The ICA ilso provides thtit Cbeyond It nutty also -piirchtise UNirs in combination: o DS 1 loop in 
combination with DS HD - I .  (DS I/DSI HI) and DS1 loops in combiniltion with DS3 UDT 
(DS1/DS3 The-••LNI.;.s .and ;NE-- combinations-repre-i-ient five differenit-eaefint,?,-s-of 

prod-twits-available. under the ICA.- The underlying components 01 the EEL - loops and transport - 

are UNEs, but the ElThs themselves are not UNEs  but are a combination of two or more UNEs. 

The issue here is wha( charges are appropriate under the parties' ICA  when Cbeyond cancels the  

transport UNL portion of  an EEL to instead use a stand-alone DS l loop or to use DS3 transport.  

a-D-S-14)-S1 EU and either orders a DSPDS3 NFL-or a stand alone DS1 loop. Cbeyond refers 

to these two scenarios as rearrangements. 

Although Cbeyond alleges various violations of state and federal law, the Commission 

finds that this matter is controlled by the ICA,  but finds that an evidentiary hearing is required.  

and no further evidentiary inquiry is required. Our review of the record, which consists of the 

parties' pleadings and the Joint Stipulation, shows that AT&T has provided Cbeyond with EELs 

and EEL rearrang- " - — ., as a matter of law and 

under the parties' ICA. EELs are not single UNEs, EELs are two or more UNEs which AT&T  

must provide separately or in combination. However, there is a disputed issue of material fact as  

to which terms in the ICA agreement control disconnection and provisioning of UNE transports  

in an EEL, and no determination has been made as to the parties' dispute on the proper 

application of Clear Channel Capability rate. Therefore, the Commission remands this matter for 

an evidentiary hearing.  

A. 	State Law 

This Complaint is controlled by the terms of ICA. No evidence or argument has been 

made that the ICA was not adopted consistent with federal law or with the Commission's 

findings in Docket 02-0864 relating to Total Element Long Run Incremental Costs ("TELRIC") 

pricing. Although Cbeyond argues that the rates charged by AT&T in this case are inconsistent 

with Docket 02-0864, AT&T has not addressed this issue in its pleadings and the record before 

the Court does not include testimony or an evidentiary record on this point.  

State and federal law governs the interpretation of the ICA, and the Commission reviews 

the terms of all ICAs for compliance with section 251 of the Act (47 U.S.C. §251 et seq.) (the  

"Act"). In addition, the Commission finds that the Act does not preclude the Commission from  

finding that state law may impose additional obligations on the parties to an ICA if the ICA does  
not address the issue. See Wisconsin Bell, Inc. v. Bie, 340 F.3d 411, 444-45 (7th Cir. 2003).  

Cbeyond's Complaint was brought pursuant to Section 13-515 however the parties  

agreed to an extended schedule in this matter after unsuccessful mediation. AT&T's Motion To 

Dismiss was denied but an evidentiary hearing in this matter has not occurred.  



ion cannot and, indeed, should not attempt to create one. 

A limner rcview 01 the slithitory provisitms 	 h\- the Complainant• affirms this 
decision. .1he Complaint invokes Section 13-11 ,l_enerally and also the follov% ing subsections of 
Section 13-14: 

(1) unreasonably rellising or delaying inferconnections urcvUovxik nn or providing 
inferior connections to inother telecommunications carrier 

(2) unreasonably impairing the speed, quality, or efficiency of services used by another 
telecommunications carrier 

(6) 	unreasonably acting or failing to act in a manner that has a substantial adverse effect 
on the ability of another telecommunications carrier to provide service to its 
customers 

( 8 ) 
	

violating the terms of or unreasonably delaying implementation of interconnection 
agreement entered into pursuant to Section 252 of the federal Telecommunications 
Act of 1996 in a manner that unreasonably delays, increases the cost, or impedes the 
availability of telecommunications services to consumers 

(10) unreasonably failing to offer network elements that the Commission or the Federal 
Communications Commission has determined must be offered on an unbundled basis 
to another telecommunications carrier in a manner consistent with the Commission's 
or Federal Communications Commission's orders or rules requiring such o(ferings 

(11) violating the obligations of Section 13-801 

(12) violating an order of the Commission regarding matters between telecommunications 
carriers 

Before addressing the  individual sections  of the Act, we note  The Commission finds  that 
for several of the statutory provisions raised by Cbeyond's  Complaint the record before the ALJ  
is incomplete. Cbeyond's Complaint raises numerous state law issues which survived an AT&T 
Motion To Dismiss. However, the parties have not submitted evidence in a hearing on these  
matters. Therefore the Commission remands this matter for an evidentiary hearing. its treatment 

Similarly, with respect to S-ction  13 514(6), Cbcyond claims that  AT&T's actions have 
"" t' t 

Other than  this bald statement, no other support for  this assertion has been provided.  Cbeyond 
also does not argue that  it has been unable provide service to its customers. Inde-d,  it has been 
shown that  AT&T has provided  all the services requested  by Cbeyond and has not yet been  paid.  

.;;;" 	t' .41 - 41 

below, however,  Cbeyond has not shown that  AT&T has violated the parties'  ICA. 

(10), Cheyond invokes the  FCC regulations that relate to 
unbundled dedicated transport  ("UDT") and alleges that  AT&T is in violation because  it charges  

-- at; tt- 	 D. 
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Vv i S l ieH  t o inst chi n Tc 	tran s1"1 . - Hi e Pr"hlettl ts that ( 'beyond k no t ° I .dcr i n. 	hut noll(_r 
it is ordering 1 1)1 in combination with a loop an [LI.. Morcover, ii is not c\-tAl aH 1,1 ,1,•ihai is 

at issue. but rather the rearranging-of the DS1 , 11 HI. I knee, the I , ( ( regulations regaiding 

t 1)1  (I" n" apply. • • Hie untY question - is what chares shmild aPPlY when 4. 'heYond cancels a 
DS lil)S1•Illd. and either orders a 1)51;DS3lid or a stand-alone Id;.1,,• Cheyolat-has not-shown 
• l&T to be•in . violatioll . or any federal OF slate regulations as required for a•linding under-13-- 
514(11)) nor has •( 'beyond --b-rought any. • rulc-; to •the Commission's- attention- regarding. 1+A..: 
tVarFillrgenlents.. 

Althotigh-Cheyond-attempts-to-argue that ATkl: has•violated thek.lommission'.s•Order---iti 
Docket -02-0844, which could be a-violation of Section 1.3-514(12). the-argument-fails. :Ibis case 
involves• the "rearran-Ong"-ol .a-product or service not contemplated-in-that procceditrig: 
l\-Ve also are .reassu red in The accuracy-of. this. decision - because- or. Staff s cafecat-analysts-,- 
wherein Stall reach-ed4he---conclusion that-AT&r has not- vrolated-the Commis-sion's-Order-in 
Docket-02-044: 

Gbeyond-also points to Section 5/13 515-o1 the Act, which contains the proc-durcs to  be  
used to enforce the provisions  of  Section--43 511.  The pai4ies  have waived the deadlines 
contained in -1-3 515-and the various other procedural requirernents,-but-the-Genimis-sion's costs 
w-114- he  assessed pursuant to  this Section. AT&T, however, cannot  be said to have violated 
Section 13-5-15 for i 
attaches to  13 514. 

Cbeyond further requests that  AT&T be found  in violation  of 13 801(b). In its  
Complaint,  Cbeyond asserts that  AT&T violated Section  13 801(b)(1)(C), which requires proof 
that  AT&T discriminated against Cbeyond in favor  of some other party. Cbeyond has not 

that Section  13 801 "mirrors federal obligation" Cbeyond  1.B. at  13. Accordingly, the 
Commission  will address those federal obligations below.  

Section  9 250, which was also cited  by Cbeyond, gives the Commission power to impose 
new rates after  it has determined that the rates charged  by a  utility are unjust, etc.  We make no 
such determination here.  We also note that  this is another instance where  Cbeyond cites a 
statutory section  with no further argument or support. 

Although AT&T makes a compelling argument regarding the  inapplicability of state 
statutory proceedings to complaints where there  is an executed and approved interconnection 
agreement,  it is not necessary to make a decision regarding  this legal issue because Cbeyond has  
failed to make a showing to support a  finding in its favor on any  of the state statutory sections 
that  it relies. 

B. 	Federal Law and the ICA 

The parties in this action agree that two ICA provisions are central to this case: Article 9 
of the ICA and Section 6 of the TRO/TRRO Amendment to the ICA. Article 9, section 9.3.3.4 
provides that Cbevond "shall issue appropriate service requests" to obtain UNE combinations.  
Section 6.1 of the TRO/TRRO Amendment to the ICA provides that Cbeyond shall have access  
to UNE combinations provided "the rates, terms and conditions under which such Section 251  
UNEs are to be provided included within the CLEC's underlying Agreement."  There  is a 
Commission approved  ICA between the parties that covers the two scenarios at issue here and, 
not surprisingly requires large payments due  AT&T from Cbeyond. Because the  ICA includes 
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rates, terms and coitditiorts to accomplish what ( 'Nevond 	 not at the price -it-v‘ ants, the 
Commission lutist deny the ('ontplaint. 

r imve\LT. the parties . disai.2,rce as to whether the ICA ColitahH spec i fic rates for the two 
scenarios ;it 	Lbeyond arum's in its Reply liviet. and the Commission reconizes, that 
iNmendinent 1. Attachment 	thc_ ICA . contains dOinet chari2,es for the LAE DS1 transport 
portion 	an 	and  the whole DS l.iDS I III and that the 1 N1'. transport charges should 
apply: 

Char ,i,es: 

• At line 156  — the service order chartle ($8.63) for  disconnection of a whole  
DS LDS! Ili ipart of the NRCs specific to service orderin ,,  charges for the 
whole DS! I'll, at lines  153-159h and 

• IA( 1 ransport in an FEL: At line 132, there is a Service  Order Charge ($8.63) 
for di ,,eonnectine  the transport portion of a DS1 EEL (also part of the NRCs  
specific to service orderini2, charges for the transport portion 	a DS1 EEL at lines 
129-135); 

Disconnection Provisioning Charges:  

EEL: At line  207, there is a Disconnection Provisioning Charge ($17.20) for 
disconnecting the whole DS1/DS1 EEL (also part of the NRCs specific to  
provisioning a DS1 EEL at lines 205-207); and  

UNE Transport in an EEL: At line 194, there is a Disconnection Provisioning 
Charge ($12.35) for disconnecting the transport portion of DS I EEL (also part of 
the NRCs specific to provisioning the transport portion of a DS1 EEL at lines 
192-194);  

Provisionim2, Charges:  

EEL: At line 205-210, there is a Provisioning Charge ($280.64) for the whole 
DS I /DS1 EEL; and 

UNE Transport in an EEL: At line 192-197, there is a Provisioning Charge  
($95.69) for the DS1 transport portion of an EEL.  

AT&T argues that  Cbeyond varies between asserting that the ICA does not contain prices 
for rearrangements to asserting that for the rearrangements it should only be charged the price for 
disconnecting the transport portion of the EEL.  Similarly, Staff takes the position that  the Third 
Amendment to the ICA, the TRO/TRRO Amendment, lists the products available to Cbeyond, 
Among others, there are sections which include, among others, sections for DS1 loops, DS1 
transport, DS3 transport and sections for DS1 EELs and DS3 EELs.  Staff contends that these  are 
separate and distinct products with separate and distinct rates. 

The Commission finds that the record is insufficiently developed to determine what an 
"appropriate service order" is under the terms of the ICA. AT&T and Staff's arguments appear 
based solely on the absence of a line in the TRO/TRRO Amendment named "rearrangement,"  
the term used by Cbeyond. Thus, according to AT&T and Staff, because there is no line called  
"rearrangement," AT&T gets to independently chose to apply disconnection and provisioning 
charges to the entire EEL, including the transport charge for the EEL and an additional loop 
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e l-m! „.‘ 11,4 	 \\inkc  i ■ ■floi I My  the disconnect ;Hid pro\ ISIOHH ,2. chiirges forTINE 
transport in iH1 	c()IILHIled HI lire R A. .Cheyond iaeues that the -appropriate service order" 
under the I( .'1. is lire dISCI)IllleellOH HId provisionnw of the I NI' nansport tor MI 1,1 ..1, and that it 
is impermH-;i1)1e under the terms of the IC:\ tild Icdu ml kiw i-  to condition ordering. provisioning 
111(1 disconnect)on of I NE tiiinsport on ordering, pro\ isioning and disconnection of (INN loops.  
Consequently. to resoke this Complaint the t'onanission was determine which 1CA provisions 
apply to the SCIA We requested 1 -n.. ( 'beyond and which rate elements apply. 

I he ( 'ommission sees Cbeyond to vary between asserting that the ICA does not cont±iiin 
prices lOr rearrangements to asserting that-for the rearrawgements it should only be-diarged -the 
price-for disconnecting the transport- porti or the F .. -agree witk- AT&T--that--these two 
positions are inherentl-conflictcd-and  find  that the ICA does not -contain a price specific to 

hue ComiMssion reads-the-JCA-in the same inaniter as--Staff. Specifically, the Th-M-1 
A-mendment to the -1-CA,-theLTRO/i-T-R e A • lists- the products available to Cbeyond. 
Among others, there are sections for  DS1 loops,  DS1 transport,  DS3 transport and sections for 
D-S4-11Ths and  DS3 EELs. These are separate and distinct products  with separate-a 

sus when a  UNE  
loop is  ordered  as part  of an  EEL.  

Moreover, the price, when  added together,  of a  UNE loop and  UDT is higher than when  
ordered as part  of an  EEL.  

He 

correct that the cost to "rea 
disconnecting the  EEL and then connecting the new  EEL. The problem  is that,  like AT&T and  
Staff argue, the two step process  is the  only way to "rearrange" an  EEL pursuant to the  ICA.  

In the Third Amendment to the parties' ICA, it states that "the Parties wish to amend the 
Agreement in order to give contractual effect to the effective portions of the TRO, TRO 
Reconsideration Orders, and TRO Remand as set forth herein." Third Amendment, Gth whereas 
paragraph. The Commission disagrees with AT&T that because the parties have an ICA that 
"gives contractual effect" to the FCC's relevant orders,  federal law does not apply to AT&T's 
relationship with Cbeyond incorporating the FCC command that AT&T must combine or 
separate the UNEs that make an EEL upon request pursuant to the nondiscrimination  
requirement of section 251(c)(3) [47 U.S.C. §251(c)(3)]" Triennial Review Order (TRO), 18  
FCC Rcd. 16978, 11573 (Sept. 17, 2003). As noted above Section 6.1 of the TRO/TRRO  
Amendment to the ICA expressly states that Cbeyond shall have access to UNE combinations  
provided "the rates, terms and conditions under which such Section 251 UNEs are to be provided  
included within the CLEC's underlying Agreement." And, 47 C.F.R. §51.307(d) interprets  
Section 251(c)(3) of the Act to mean "that incumbent LECs must provide the facility or 
functionality of a particular element to requesting carriers, separate from the facility or 
functionality of other elements, for a separate fee." First Report and Order, In The Matter Of 
Implementation Of The Local Competition Provisions In The Telecommunications Act Of 1996,  
et al., CC Docket No. 96-98 (F.C.C. Aug. 8, 1996).  it would  be difficult to  find in Cbeyond's  
favor solely on the basis  of the FCC's order. Even  if the  ICA didn't control, however, the  FCC's 
orders don't  help Cbeyond's case. 

rates. The charg 
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( 'be)ond quotes various sections ol the FCC's TRU, notably pararapits 576 and 
The;„e paragraphs slatc. in whole, that: 

76. 	Based on the record before us, we conclude that EF.I.s facilitate the ,growth 
ot' facilities-based competition in the local market. The availability or 	s 
extends the geograpinc reach for competitive I .F,Cs because 	enable 
requesting carriers to serve customers by extending a customer's loop from the 
end office ser‘ ing that customer to a di ITei - ent end office in which tile competnive 
LEC is already located. hi this way, .s also allow competitive L to reduce 
their collocation costs by aggregating loops at fewer collocation locations and 
then transporting the customer's traffic to their own switches. Moreover, we find 
that access to idis also promotes self-deployment of interoffice transport 
facilities by competitive L.ICs because such carriers will eventually self-provision 
transport facilities to aecommodate growing demand. We further auce that the 
availability of LELs and other UNE combinations promotes innovation because 
competitive LECs can provide advanced switching capabilities in conjunction 
with loop-transport combinations. 

587. 	We decline to require incumbent LECs provide requesting carriers an 
opportunity to supersede or dissolve existing contractual arrangements through a 
conversion request. Thus, to the extent a competitive LEC enters into a long-term 
contract to receive discounted special access services, such competitive LEC 
cannot dissolve the long-term contract based on a future decision to convert the 
relevant circuits to UNE combinations based on changes in customer usage. We 
recognize, however, that once a competitive LEC starts serving a customer, there 
exists a risk of wasteful and unnecessary charges, such as termination charges, re-
connect and disconnect fees, or non-recurring charges associated with establishing 
a service for the first time. We agree that such charges could deter legitimate 
conversions from wholesale services to UNEs or LINE combinations, or could 
unjustly enrich an incumbent LEC as a result of converting a UNE or UNE 
combination to a wholesale service. Because incumbent LECs are never required 
to perform a conversion in order to continue serving their own customers, we 
conclude that such charges are inconsistent with an incumbent LEC's duty to 
provide nondiscriminatory access to UNEs and UNE combinations on just, 
reasonable and nondiscriminatory rates, terms, and conditions. Moreover, we 
conclude that such charges are inconsistent with section 202 of the Act, which 
prohibits carriers from subjecting any person or class of persons (e.g., competitive 
LECs purchasing U-NEs or UNE combinations) to any undue or unreasonable 
prejudice or disadvantage. 

TRO at 11576,11587 

Similar to paragraph  587, the  TRO/TRRO Attachment Section  6.1 states that  "SBC shall 

circuit from a service to  UNEs, provided the rates, terms and conditions under  which such 
Section  251 UNEs are to  be provided are included within the  CLEC's underlying Agreement". 
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hcvond ari.nies th:it tlicse lederai pro\ isions denRuistrate tHt A 	I cannot construct 
obsticIC I() 	Ill'IlOICS . F. C'-'*diCSS .`|«hdhu thC ii:i|iiV is piirt 	\ 	I• 
tlot. 	| 11C, CMIIIIIISSIM I CCOW1I/CS did( 	LIV■ prOVICICS MILIIIC111 .CIllti .  for A I 	to provide 
t 	that tin III is a comhintition 	t Nrs. I lie absence of languin_t_e expressl ■ 
these requirements is l'atal to AT&T's position that tin 	tt single I 	this-section of the 
ICA•and the 11?() icquirethe rearranging of existing Fld .s. It relies. speci 	ontheterin "to 
convert-an existing circint-to t 	he Ct ■ inniission does not-read. it the same-wity-.- 
exist* rirrui| is• a circuit that was a Cheyond customer being•-served thrtmgh•-special access 
tartifs-and 11MA,  W ill keep-the same circuit but pay t tN•k•prices..•••if-the-parties-had••intended-t hat •to 
-convert •an ex istiiT circuit -  meant to-•con\ ert an existing 1 ,,LIA -the 	A•-\-vottld-say--just-that. 
t----convert an existing-FEL':, It does not. which. leads-us to conclude- thatCbeyont14s-mistaken. 

Furthermore, in 587 of the TRO, the FCC found that re-connect and disconnection fees 
in these instances could deter conversion to UNEs or UNE combinations from special access 
service. The FCC's reasoning was that ILECs are never required to perform a conversion in 
order to continue serving their own customers because it is only a billing function. That 
reasoning-does-not- appty here. C'beyond has offered evidence that concerning the rate element  
costs for various products under the ICA. AT&T  has  submitted contradictory evidence 
concerning the work performed by AT&T in the form of affidavits. As there is a dispute as to  
the work performed  by AT&T for the charges it imposes on AT&T and the appropriate rates  
elements that should be applied for the work performed, there is a dispute as to a material fact 
before the Commission.  The resolution of this issue is a material fact because the rate elements  
in the ICA are associated with the TELRIC charges as determined in Docket 02-0864 and are 
necessary to determine the appropriate product offered in the ICA. Consequently, an evidentiary 
hearing is required relating to the rate elements associated to the work performed by AT&T for 
the services Cbeyond requests.  The two scenarios at issue here involve more than  billing changes 
and, at the very least, there  is work done on the cross connects. 

4" 4 

proceeding involved the question  of whether or not  it was permissible for  AT&T to charge 
termination charges and various other requirements when a  CLEC switched from special access 
service to  UNE service.  That is not the fact situation here. 

Cbeyond also states that AT&T's  policy  is in violation of the TRO/TRRO Attachment 
Section 6.1, which states that "SBC [AT&T] shall not impose any additional conditions or 
limitations upon obtaining access to EELs or to any other UNE combination other than those set 
out in this Agreement." There  is no allegation that  AT&T is imposing any conditions on EELs, 
rather Cbeyond's argument is that AT&T's process for rearranging EELs results  in prices that 
are too  high is not justifie] by the terms of the ICA and imposes an undue restriction on UNE  
combinations. AT&T has cited to no provision of the ICA which permits it to couple charges for 
one UNE (such as a transport) to another UNE (such as a loop). Moreover, AT&T and Staff's  
reliance on the  two step process of disconnecting the-an  entire  DS1/DS1 EEL and connecting 
either a DS1/DS3 EEL or a standalone loop appears to be merely an ad hoc choice - neither Staff 
nor AT&T adequately explain why the UNE transport disconnection and provisioning in the ICA 
which succinctly accomplishes what Cbeyond orders from AT&T - is not applied in the  
circumstances here instead.  
Cbeyond wishes to do. The  TRO/TRRO Attachment Section 6.5 and Section 9.1.2 of the 
original ICA  also  contain similar prohibitions  and  do not support Cbeyond's position. 
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ALK:1 k also al1k.. ed to have \ Haled 1 R(// 1 IWO Attachmeut tiections 3.1.4 (1)S1 
ransp(rt) imd 3 I 	)3 Transport). \\ !rich state that A . Ikl must prm ide non-discriminatory 

access, at Che ■ ond's request. to t .ribundled Dcdicalcd I ransport. :\othine in the ICA iiiilIiIes 

T&I 's duties under tederal law \vitt) respect Iv I 	 Dedicated I ransport, Mor. eover. , a 
ch_lcrinittrition ol .  \\ huffier 	F&I's choice a) char: , e Chevond to disconnect ruid provision M 

entire 1.1'i 	I1CH CI)CWIld OHI\ 1 - CctlICSIS 111C (11:-,C01111011011 iind pro\ isionine ()Ian 	transport 
depends in laree measure on the \\ ork  A I 	I perlorms and is permitted to charee pursuant to 
Docket 02-0864. As stated, no e\ ideutiary huarim2, has occurred and the record beiOre the 
Commission on this point is not coluplete. The 1 IDT rules and the I( \ scc lions -that give 
contractual ef Teel to them do-not-apply- to I IIrearrangements: 

Cbeyond thrther argues that AT&T is illegally attempting to tie the UNE loop to UNE 
transport and, for the first time in its Reply Brief, Cheyond cites to FCC rule 51.307 which 
prohibits illegal tying. This argument is a compaMon amument to AT&T's duties under the ICA  
arid federal law to  permit access to IJNI elements. is mislead-n-1-g. .1:here is  no allegation  in the 
feeofd 01 -at-AT&1 is not -allowing Cheyoml- to i-nd-i-vid-nal-ly-order-1 1-NE loops or-indi-vidually 
ordef t-Fansporthe i-s- tlint-Cheytmd does not- \\Lunt  10 pay to separate them - onee-it 
has ask-e-d that they  be jo-ined. 

In addition to the pricing terms  in  the  ICA detailed  above, Cbeyond also points to  
Cheyond-clanns that  the ICA contains a price for disconnecting the transport portion  of the  EEL. 
Although on its- face  this appears to support  Cbeyond, a closer reading  of the record does not. 
Cbeyond quotes the rebuttal testimony of AT&T witnesses  in  Silver from Docket 02-0864 
(Attachment G to Cbeyond's Reply Brief)  which raises a question as to the pricing elements  
appropriate under the ICA for the services Cbeyond orders. Cbeyond further claims that the  
testimony and work papers in Docket 02-0864 demonstrate that AT&T does not perform the  
work it is charging Cbeyond for the services in dispute in this action, namely the complete  
disconnection and provision of all UNEs in an EEL when Cbeyond merely requests that a UNE  
transport be disconnected and provisioned. AT&T provides only limited rebuttal on this point.  
In addition, Cbeyond complains that AT&T misapplies the Clear Channel Capability rate  
element ("CCC" rate). Specifically, Cbevond argues that the CCC rate should only apply when  
CCC is ordered after a loop is already installed and points to the testimony of AT&T's own  
witness from ICC Docket No. 02-0864 which established the rate element. Staff and AT&T  
disagrees with Cbeyond argument but again the evidentiary record before the Commission is  
incomplete.  , where  he states "when  UDT is used as a component  of an  EEL in combination  
with an unbundled loop, some  of the nonrecurring costs incurred when provisioning  UDT on a 
stand alone basis  will not  apply. It is that recognition that  led SBC Illinois to determine a 
separate cost for UDT when  it is used as a component  of the  EEL." Cbeyond  R.B at  16. This 
quote supports the proposition that  UDT costs are lower when part  of an  EEL than for stand 
alone  UDT. This quote does not support Cbeyond's position that  it may merely cancel the  UDT 

the lower costs  of provisioning a  DS1/DS1 EEL, but does not want to accept the rest  of the  ICA 
terms that  apply to the DS1/DS1 EEL.  It appears as though Cbcyond is attempting to re litigate 
an issue  it lost  in Docket  02 0864. 

Based on the record, the Commission finds that an evidentiary hearing is required in this 
action. Cbeyond's Complaint survived AT&T's Motion To Dismiss. However the Commission 
has an insufficient evidentiary record before it to resolve the Complaint. Moreover, there are 
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numerous issues ol disputed material fact vet to Pe resid\ ed I o IMITow die question on iemand 
iind as a matter in law. the Commission find unit II I 	HO not siOc 	 two oi 

floic NH\\inch  I I must pro\ ide separately ut• In C(Knbliliunon Inidcr the terms pr the 'A 
mid lederaI law. ()11 reniand. ii n. (Iinninissioli (Meets the parties to (:\1111itle which terms imd 
rates HI the It zigreement control disconnection uiid pro\ isionnwottNI tri.insports in 

;Ri(inloil, lu. L01111111:,titon direCIS I In. parnes to piovide RId 1 oil ii illiorinalion On CNL:yond's 
complaint that A I 	I .  misapplies the CC( rate element. 

The First Amendment to the I•A contains the prices the pal -nes-have-agreed to and 
Cbeyond is correct that in- the charges lor it D51.4)51 Idd there is it- separate line item for 
disconnecting the 1 IDT portion or the loop. Cheyond-- would like to pick and -choose what 
charges it will-pay. For instance,- ilk:beyond onkTs-a loop-, there arc lots•4-NR•s•tha• go-along 
with -that order, inc•uding• several lOr when it disconnects the loop. It cannot- elu}osedo-pay the 
provisioning-disconnection chare, bat- not the service oider disconnection-charge that goes 
along w id} disconnecting the loop. Sinnlarly ii it v, ants to-disconnect an-144.„ it cannot just pay 
some of the disctiunection-eharees its lt-wants to-here. 

I 'or a11- these reasons, ( be 	hits not shown that AT&T  
Interconnection Agreement and, thus, Cbeyond's complanu-i-s-denied.---We notchowever-that 
although-Cbeyond's compta-k-n-i-s dont , ot-kft-without a -course-oaction. Cbeyond-and 
AT&T are currently operating under  an  ICA that -eNpired  in  February  of 2010. Apparent1y 
Cbeyond has been- "rearrangin-g" Ells since  2006,  but-has not yet attempted to negotiate a new 
ICA that would contaiu- rates-specific  to "rearrangements."  It is baffling to the Commission why 

ght to amend  its contract, 

C-beyencl- is free to commence negt 	ith  AT&T on a new  ICA. During such 
negotiations Cbeyond could request El C an.ernent service and related rates  be included  
in the new  ICA. If it cannot negotiate such an agreement  with AT&T, Cbeyond could seek 
arbitration- bef6re include the rearrangement service and rates. 

This may address Cbeyond's issues  in the future, but Cbeyond has not shown that  AT&T  

processes to effec uate the rearrangements requested  by Cbeyond, 	's not appropriate for the 
Commission to rewrite the  ICA to incorporate new rates. 

Cbeyond cites various federal regulations (47  C.F.R §51.507(e)), ICA sections  (ICA 

charges for the two step process are improper and not TELRIC compliant.  If Cbeyond decides  

work  AT&T is performing and determine what rates should  apply for "rearrangements". 

Although an investigation into the proper rates for rearrangements  is not proper here,  it  
bears noting that the Joint Stipulation  is contrary to Cbeyond's position that no work is 

altered  in both scenarios at issue here. Accordingly, the Joint Stipulation supports AT&T's 
statements that work must  be done to complete the rearrangements requested  by Cbeyond. 
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KCCatISC ( heuid al --111t.'s thdt t h is IS not 	 d Ispitte. it bent.: \ cs that it does not need 
to show the incorrect bills. I he ( oninnssion is lel) to \tondo then_ had it tOund in Cbevond's 
favor. 	v, hat basis the Commission could order relief. 	A ruhin. like that requested by 
( beyond ( -order A I 	I to c red i t ( 'beyond tor a d inappropriate—chtiryes imposed -Since 
Mception"). would undoubtedly lead to further. disputes. 

Also Stall asserts that the killing records attached to the Complaint do not show that 
has billed ( 'beyond accorthng to the two- stcp process. but this•is not a question-befiwe the 

Commissioli either. ( 'beyond,• the ot-nplainailt-,•has not made such an-assertion,- let- alone•pro\ , en 
it. and_ therelore. it is not properly before the ('onmnssion. 

Ikcause Cbeyond's Complaint- is denied in its entirety, ( 'bcyond is directed to pay the 
Commissitm's costs. 

X. FINDINGS AND ORDERING PARAGRAPHS 

The Commission, having given due consideration to the entire record and being fully 
advised in the premises, is of the opinion and finds that: 

(1) Cbeyond Communications, LLP is a Delaware-based Limited Liability 
Corporation with its headquarters in Georgia and is a certificated 
telecommunications service provider in Illinois; 

(2) Illinois Bell Telephone Company d/b/a AT&T Illinois is an Illinois corporation 
engaged in the business of providing telecommunications services to the public in 
the State of Illinois and, as such, is a telecommunications carrier within the 
meaning of Section 13-202 of the Illinois Public Utilities Act; 

the Commission has jurisdiction over Illinois Bell Telephone Company, Cbeyond 
Communications, LLP and the subject matter of this proceeding; 

(4) under the terms of the ICA and federal law, EELs are a combination UNEs and 
are not independent IJNEs 
rates specific  to the rearrangement  of EELs and under the interconnection  
agreement, the  only way to effectuate a rearrangement  is by first cancelling the  
DS1/DS1 EEL and  then ordering either  the DS1/DS3 EEL or a stand alone loop; 

(5) the evidentiary record before the Commission is insufficient to resolve the 
questions presented in the Complaint;  Cbeyond Communications,  LLP has not 

the parties interconnection agreement; 

(6) the parties are to examine which terms and rates in the ICA agreement control 
disconnection and provisioning of UNE transports in an EEL; and 

(7) the parties are to provide additional information on Cbeyond's complaint that 
AT&T misapplies the CCC rate element.  

Complaint  is denied;  

( 9 ) 
	

Cbeyond is directed to  pay the Commission's costs pursuant to Section  1 3 5 1  5(g) 
of the Public Utilities Act. 
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11 IS 'III! 	ORI. °Ian 	that the action is heich ■ clirdndcd I()r a full e\ ideirtmry 
I..arim!: 	td the inatters 	esented in the Complaint hied h\ Chevond Lommunic.mons, I LP 

Pcil I cleplidhe 	 d.rbia A I 	I 	 March 9., 21)1(i k hereby 
denied IA IS 	H 1.k MI )1 ,.k1;.l) Umi pursuant to Section I 	5(g) of the Public t 
Act. Cbeyond Cmmunicathms. I.LP is directed- to pay- the -Commission 4 s costs -of this 
pmcceding. 

11 IS l'110-11 -FR-ORDLIZI1) that subject to the provkions of Section 10-113 of the 
Pubhc tihttes Act and III. Adm.-Code 200.880i this order k it-is not subject to The 
Administrative Reviev, Lit W. 

DATFD: 

BRUITS OVEXCIT I IONS DUN: 	 
1411)1.Y RR ft 	.ON EXCITT 	IP: 	 

    

	March 15..2044 
N-1 arch 29: 2011 

    

    

     

   

T-.eslie laynes. 
	Administrative Law Judge 
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